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HAVE YOU LOST YOUR COVER?

MANAGING ENVIRONMENTAL RISKS

Some significant changes have been made to
the JCT forms of contract this year. They are
known as the 2009 revisions.

One of the notable changes should be of
concern to employers and funders. It relates to
the type and level of insurance cover which
will usually be on offer from a contractor to
cover environmental risks. It is likely to affect
the balance of commercial risk allocation
between developers and contractors in respect
of environmental risks.

There is now a default position under the
standard contracts where there will be no duty
on a contractor to maintain asbestos, pollution
and contamination cover unless an amount of
cover is stipulated in the Contract Particulars.
Further, even if the contract does expressly
stipulate the level of cover required, the
default position is that this will be an annual
aggregate level of cover only rather than on an
each and every claim basis.

The JCT's Guide seeks to justify these changes
by referring to changes in the insurance
market. The insurance market may well have
changed and will continue to do so, but the
JCT's new changes will have the effect of
reducing the default level of cover maintained
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by the contractor. Further, the changes make
it harder for an employer to obtain a higher
standard of cover (even if that cover is
available on the insurance markets, albeit at a
higher price). Insurers and contractors will be
able to argue that the employer's request is
bespoke and not in keeping with the "market
practice” of Revision 2 2009. Most employers
and funders welcomed the introduction of
meaningful professional indemnity insurance
provisions in the original 2005 edition of the
JCT Standard Building Contract. In contrast,
these changes are likely to prove unpopular
with employers and funders. It may become
steadily more difficult for employers to ensure
the contractor maintains adequate cover
without having to pay an increased price.

Arguably the JCT should have introduced a
default position for fungal mould cover. It is the
only entry in the Contract Particulars for the
relevant insurance clause that requires the
parties to make a selection, with no default
option. The JCT's Guide states that fungal mould
is not normally subject to a separate cover limit,
so the logical default position would be that
fungal mould claims were covered.

In addition, the JCT may not have used the most
appropriate words to refer to "mould claims".

Some insurers refer to "toxic mould" in
policies. The purpose of that exclusion, based
on insurance practice in the US, has been
partly to exclude the possibility of the insurer
being liable for a claim that a toxic mould has
caused personal injury (or would or could
cause personal injury) to users of the building,
because of its alleged toxicity. If a policy
excludes all claims for "fungal mould" there is
a risk that the policy will not respond in
circumstances where it arguably should (for
example, where the Contractor's negligent
design of a bathroom with poor ventilation
means that harmless, but unsightly, mould
needs to be eliminated). In some
circumstances, the employer may be able to
frame its claim in terms of, for example, a
breach of building regulations: failing to
provide adequate ventilation. (The JCT has
limited the Contractor's default insurance
obligations, but not excluded the contractor's
liability for mould, whether toxic or otherwise.)

Richard Piper heads the specialist construction
and engineering team at Yorkshire law firm
Gordons LLP (Richard.piper@gordonslip.com)
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IThe JCI LTd has recently revised some ot Its Standard 1orms | hese amendments are Intended to remove any possioie

ot contract {<.g SBL, IC et MIVW) To Include Revision 2 barriers that may exist to the use ot the Ji ontracts by
2003. In"gEnheral the amehament retiect the principies ot central government departments
the Utrice ot Government Commerce for the Achieving

= In aadition SbBC Includes provision tor the parties to agree
excellence in Construction initiative and simplities the ’

payment provisions. |here are a numboer of new optional
clauses called Supplemental Frovisions

dCCeleration measures and Tor the€ contractor to SnOw Critical

patn INTOrmation on ItS mastel programme

| he W (I al health ana sarety Su nental Provision
IThe JCI td does not see Revision 2 as Tundamentally AR (UMY AL RzEEy/ e AL
WOUIa apply IT SCICCLCa Notwitnstanding the parties

ﬂlg-muu_ the risK aiISstl tlIon In the contract oetween tne

parties. It views the amendments as reflecting good statutory or reqgulatory duties and responsiollities and woula:

management practice.  Ihe amenaments cover ® Place a contractual obligation on the parties to endeavour

® New sustainability provisions — these amendments allow L0 €5tablish and maintain a culture and Working €nvironment

for specifying a range of contractual provisions covering INWnICN health and satcty:was o1 paramount concern; and

value engineering, requirements to reduce, reuse and recycie e Place a contractual obligation upon the Contractor to:
WastE, Save €nergy dNa Watcr, and usc Sustaindolic mdtcriais
and products; ~omply With the approved codes of practice pub d 0y

th€ FSE and HoC
¢ WModitications to the payment provisions modaitications

to certain aspects of the payment provisions. The proposed Ensure that all personnel €ngagea by the Lontractor,
amendments to the Housing Grants Construction &t INCIUding ItS supply cnain, recCive appropriatc ncaitn ana
Regeneration Act 1996 currently going through Parliament LI WA

are Iintended to be addressed In a Revision 35 and

Ensure that all personnel have access to competent health

¢ Changes relating to the OGC ‘Achieving Excellence” criteria and safety training in accoraance with current regulations,
= (NESE COVEr such matters as colladorative working, key and ensure that there Is Tull ahd proper neaith and sarety
w:umm Indicators, the resolution or disputes oy senior consultation with €mployees In accordance witn current
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